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STATEMENT OF THE CASE 
Nature of the Case 
On appeal, Mr. Gill argues that the Idaho Supreme Court denied him due 
process of law when it refused to augment the record with the transcript of his Idaho 
Criminal Rule 35 (hereinafter, Rule 35) hearing. Additionally, Mr. Gill argues that the 
district court abused its discretion when it partially denied his Rule 35 motion. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Gill's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 
ISSUE 
Whether the Idaho Supreme Court denied Mr. Gill Due Process and Equal Protection 




The Idaho Supreme Court Denied Mr. Gill Due Process And Equal Protection When It 
Denied His Motion To Augment The Record With The Transcript Of The Rule 35 
Hearing 
In order for Idaho Appellate Courts to hear a Rule 35 appeal, a defendant must 
present new or additional information. State v. Huffman, 144 Idaho 201, 203 (2007). 
"In a Rule 35 hearing, the district court may consider facts presented at the original 
sentencing as well as any other information concerning the defendant's 
rehabilitative progress while in confinement." State v. Barreto, 122 Idaho 453, 455 
(Ct. App. 1992) (emphasis added). This new or additional information could come in 
many forms, including affidavits, live testimony, or the defendant's own statements akin 
to an allocution. See State v. Urias, 123 Idaho 751, 755 (Ct. App. 1993) ("A court 
abuses that discretion when it unduly limits the information it considers in deciding the 
Rule 35 motion."). 
It is the State's position that a defendant's statements at a Rule 35 hearing, akin 
to defendant's allocution at a sentencing, could never possibly constitute new or 
additional information. To accept the State's position, this Court must hold that a 
defendant's statements at a Rule 35 hearing do not constitute new or additional 
information. 
Whatever the exchange between Mr. Gill and the district court at the Rule 35 
hearing was, it is highly likely that in the ten minutes1 of dialogue between the district 
court and Mr. Gill, some new information about Mr. Gill's rehabilitative potential was 
1 See Rule 35 Hearing Court Minutes, dated 7/21/2011, p.2, which show the district 
court and Mr. Gill talking back and forth from 13:14:51 to 13:25:08. 
3 
produced. But without knowing what was said, appellate counsel cannot adequately 
represent Mr. Gill on appeal. 
Mr. Gill disagrees with the State's position that his "constitutional claim is without 
merit because it is directly contrary to controlling Idaho Supreme Court precedent." 
(Resp. Br., p.6.) There is no "directly controlling precedent" for this case; the State has 
glossed over very important distinguishing factors the Supreme Court highlighted, and 
Mr. Gill has briefed, from Strand. Mr. Gill embraces Strand and does not ask for it to be 
overturned. Mr. Gill agrees with the State's assertion, from Strand, that "[w]hen a 
motion to reduce sentence is supported solely by documentary evidence and no hearing 
is held, the denial of that motion can be adequately reviewed on appeal based on the 
evidence in the record." State v. Strand, 137 Idaho 457, 463 (2002) (emphasis added). 
But the State misses the key distinguishing factor between Strand and this case: there 
is something more than documentary evidence and argument of counsel-the district 
court's questioning of Mr. Gill. The key to the Court's holding in Strand was that 
"neither the Defendant nor the State offered any testimony during the [Rule 35] 
hearing" and all of the documents offered into evidence were "made part of the record 
on appeal." Id. at 462-63. Although it appears Mr. Gill did not give sworn testimony, his 
allocution-like statements, and questioning by the judge, are substantially similar to a 
sworn testimony, and just as likely to produce new or additional information. 
The State also argues that "[a]ny comments that were made at the Rule 35 
hearing by either the district court or Gill do not constitute 'evidence' that would be 
necessary for determining whether the district court abused its discretion in reducing 
the fixed portion of Gill's sentence by five years." (Resp. Br., p.8.) Mr. Gill need only 
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present new or additional information. Without the benefit of transcripts, it is pure 
speculation for the State to represent that there absolutely will not be any new or 
additional information during a ten minute conversation between Mr. Gill and the district 
court. 
The State has also represented that Mr. Gill is not being denied due process 
because "there is nothing in the record that in any way indicates that Gill was 
denied a transcript solely because he is indigent. In fact, Gill's motion would have 
properly been denied even if he had the funds to pay for the transcripts." 
(Resp. Br., p.9.) Clearly, any party with funds need only pay and ask the court reporter 
to prepare a transcript. Permission from the Supreme Court is not required to order a 
transcript unless the defendant does not have funds to pay for the transcript 
themselves. Thus, denial of preparation of the transcript is clearly the crux of Mr. Gill's 
claim, and he would concede that if there actually is no new information in the transcript, 
it would be appropriately denied. However, the State is putting the cart before the 
horse, suggesting that Mr. Gill's indigency had nothing to do with the lack of a transcript 
in this case. 
Further, the State asserts that Mr. Gill's "motion to augment failed because he 
did not meet this minimal burden, imposed upon all parties, of showing that the 
transcript is necessary or even helpful in addressing appellate issues. There is no 
reason to believe that the motion to augment would have been granted had Gill 
been paying for the requested transcript - the rule applies to all parties, not just the 
indigent." (Resp. Br., p.10.) The State is arguing that a transcript from the Rule 35 
hearing would not be helpful in addressing the appellate issues regarding a Rule 35 
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appeal. Mr. Gill can think of no transcript that would be more helpful than a Rule 35 
hearing transcript for his Rule 35 appeal. 
The most curious aspect of this case is that the State never objected to 
preparation of this transcript when the request was originally made. If the State 
believed this transcript should not have been prepared, it should have objected when 
the request was made. 
CONCLUSION 
Mr. Gill respectfully requests access to the requested transcript and the 
opportunity to provide any necessary supplemental briefing raising issues which arise 
as a result of that review. Alternatively, Mr. Gill asks this Court to reduce the 
indeterminate portion of his sentence from fifteen years to seven years. 
DATED this 30th day of April, 2012. 
JORDA 
Deputy State Appellate Public Defender 
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